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The problem with depositions...is one of
perception.




Realistic Goals of Any Deposition

* Client limits harm to his/her/its position

* Client conveys impression of being credible

* Client conveys impression of being prepared



Client Myths That Must be Debunked

* “Ill explain everything” (No, you won’t)

*”After they get done with me, they’ll want to settle (maybe, but
don’t count on it)

*“I'm gonna do great” (Yes, but see 1 and 2 above and follow
instructions)

* “You'll be able to help me answer the questions, right?” (No!!)



In Depositions, Not All Clients Are Created
Equal

e Each client will have a different "deposition tolerance”
* "What makes you scared?”

* “Tell me about something you had to do that gave you anxiety (e.g.

speak in public, go to gathering where you didn’t know anyone).
How did you approach it?”

* Tailor your preparation to the “tolerance profile”
* Have client focus on the process and not the result



Is Your Client Derek Jeter?.....



Or Blair Walsh?.......



Start from general and move to specific

* Purpose of a deposition

e Deposition infrastructure (who does what?)

* Dress, Breaks, Food, Water

* Transportation (travel together if possible!)

* What’s your role as counsel?

--"I’m There to Protect You”

--"Game plan” in advance

* For 30(b)(6) depos: Understand designee(s)’ obligations



General Deposition Guidelines

* Explain difference between discoverability and relevancy

* Explain stipulations

* Explain objections (form, privilege)

* Explain how answers can be amended

--Most effective method: Amend following a break

--Next most effective method: Amend during your own exam
--Least effective method: Errata sheet

* Importance of “Alignment” Between Int
Answers/Admissions/Affidavits, Depo and Trial Testimony




Approaches to Answering Deposition
Questions




Fundamental Truths About Answering
Deposition Questions

* Client will feel uncomfortable

* Client will feel periodic lack/loss of control

* Most questions will elicit admissions or concessions against interest
* Attempts to “explain around” questions usually fail

* Attempts to debate/argue/grandstand generally backfire

e Attempts to falsify always fail (at least client should believe that)

* Deposition is as much listening exercise and speaking exercise
*”Listen, think, answer” (get the cadence)

* Many questions can be answered with “yes” or no”



The Six C’'s of Answering Questions

* Concise

--"Yes, no, yes, no..”

--No rambling

--No explaining

--No arguing or debating

* Clear (speaking slowly helps!)

* Credible (truth rises above all)

e Confident (body language)

* Consistent (with all statements under oath)
* Careful

--No guessing

--"I don’t know” is OK (but be careful)

--"I don’t remember” is OK (but be careful)



Methods of Deposition Preparation

*Verbal Instructions (potential retention problem)

* Handouts (e.g. ABA materials)

*Video training (DVDs, e-learning, YouTube videos)

* Mock depositions (video v. no video)—ESSENTIAL
--Have client learn “cadence”

--Go over “special situations” (privilege objection, getting “roughed
up”, testing memory



Deposition Preparation Timeline

* ASAP after receiving depo notice: client reviews
documents/statements under oath, client views depo video

7 days prior to deposition: Meet in office; review anticipated lines of
guestioning

* 5 days prior to deposition: Client views depo video 2" time
* 2 days prior to deposition: Mock depo in office with critique
* 1 day prior to deposition: Client views depo video 3™ time

* Night before: Funny movie and good night of sleep!!



