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Agenda
⚫ Confidentiality
⚫ Conflict Of Interest
⚫ Solicitation & Networking
⚫ No-Contact Rule
⚫ Referral Fees
⚫ Communicating With 

Unrepresented Persons
⚫ Attorney as third-party neutral
⚫ Trust account issues
⚫ Non-law practice activities
⚫ Duties to Prospective Clients
⚫ Q&A



Confidentiality
⚫ Model Rule 1.6
⚫ “A lawyer shall not reveal information relating to 

the representation of a client unless the client 
gives informed consent, the disclosure is 
impliedly authorized in order to carry out the 
representation or the disclosure is permitted…”

⚫ Applies to Initial Consult regardless of 
representation (Rule 1.18) 



Conflict of Interest
⚫ NY & Model Rules 1.7-1.10
⚫ Definition: 

  (1) the representation of one client will be directly 
adverse to another client; 

or 
  (2) there is a significant risk that the representation of 

one or more clients will be materially limited by the 
lawyer's responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer.



Conflict of Interest (Cont.)
⚫ Exceptions: 

(1) the lawyer reasonably believes that the lawyer will be 
able to provide competent and diligent representation 
to each affected client;

(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a 

claim by one client against another client represented 
by the lawyer in the same litigation or other 
proceeding before a tribunal; and

(4) each affected client gives informed consent, 
confirmed in writing.



Conflict Issues
⚫ Representing a client’s competition
⚫ Representing co-parties in a litigation
⚫ Representing a former client’s competition or 

adversary in litigation
⚫ Negotiating both sides of a transaction
⚫ Sometimes these conflicts can be waived – 

Sometimes they can’t 
⚫ The importance of informed consent to waive a 

conflict



Model Rule 8.4 - Misconduct
⚫ It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or 
induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official or 

to achieve results by means that violate the Rules of Professional Conduct or other 
law;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conduct or other law; or

(g) engage in conduct that the lawyer knows or reasonably should know is 
harassment or discrimination on the basis of race, sex, religion, national origin, 
ethnicity, disability, age, sexual orientation, gender identity, marital status or 
socioeconomic status in conduct related to the practice of law. This paragraph 
does not limit the ability of a lawyer to accept, decline or withdraw from a 
representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules.



NY Rule 8.4 - Misconduct
⚫ A lawyer or law firm shall not: 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly 
assist or induce another to do so, or do so through the acts of another; 

(b) engage in illegal conduct that adversely reflects on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

(d) engage in conduct that is prejudicial to the administration of justice; (e) 
state or imply an ability: 

(1) to influence improperly or upon irrelevant grounds any tribunal, 
legislative body or public official; or 

(2) to achieve results using means that violate these Rules or other law; 



NY Rule 8.4 – 
Misconduct (Cont.)

(f) knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conduct or other law; 

(g) unlawfully discriminate in the practice of law, including in hiring, promoting 
or otherwise determining conditions of employment on the basis of age, race, 
creed, color, national origin, sex, disability, marital status or sexual 
orientation. Where there is a tribunal with jurisdiction to hear a complaint, if 
timely brought, other than a Departmental Disciplinary Committee, a 
complaint based on unlawful discrimination shall be brought before such 
tribunal in the first instance. A certified -74- copy of a determination by such 
a tribunal, which has become final and enforceable and as to which the right 
to judicial or appellate review has been exhausted, finding that the lawyer 
has engaged in an unlawful discriminatory practice shall constitute prima 
facie evidence of professional misconduct in a disciplinary proceeding; or 

(h) engage in any other conduct that adversely reflects on the lawyer’s fitness 
as a lawyer.



Real Life Case Study
⚫ An attorney in Stateasota (“Mr. S”) represents both sides of the purchase of 

privately held stock in a publicly traded company. The consideration for the 
purchase of stock is a down payment and promissory note. Mr. S. does not 
obtain a written conflict waiver from either client. 

⚫ After one year, the Purchaser misses their payments and Mr. S brings an action 
against the Purchaser on behalf of the Seller. The Purchaser brings a 
counterclaim (represented by separate counsel) against the Seller and Mr. S 
personally for malpractice. 

⚫ As the litigation begins, Mr. S advises the Seller to rename himself CEO of the 
Company and begin operating it again since he knows that Purchaser, the 
rightful CEO, has no interest in running the company. 

⚫ To fund the litigation between Purchaser and Seller; Seller seeks a loan from a 
third party (“Mr. G”) for “operations.” Mr. S represents both sides on the loan 
agreement. The loan agreement stipulates as collateral shares in the Company 
that Mr. S knows the Seller doesn’t own and are the subject of that litigation. 
Mr. S doesn’t inform Mr. G of that fact and places a warranty that the shares 
belong to Seller in the loan agreement. Mr. S is the notary on the Loan 
Agreement for both Parties’ signatures. 



Case Study (Cont.)
⚫ During settlement negotiations, Mr. S. represents the Seller in a purchase of the 

same shares (the “New Purchase”) by Mr. G, who believed until now that the 
shares were in the Seller’s possession. During the negotiation of the New 
Purchase, Mr. S reveals the truth to Mr. G’s attorney: that the original Purchaser 
owns the shares, that the shares are currently under litigation. 

⚫ When asked about the loan agreement, Mr. S. stated that he drafted it but 
wasn’t aware as to whether it was signed or not. 

⚫ To what extent did Mr. S violate the Model Rules of Professional Conduct?
⚫ Confidentiality 
⚫ Conflict of Interest 

◦ Initial transaction
◦ Litigation 
◦ Loan Agreement
◦ Negotiating the Final Sale

⚫ Misconduct 



Solicitation
⚫ NY and Model Rule 7.3: 
⚫ (a) A lawyer shall not by in‑person, live telephone or 

real-time electronic contact solicit professional employment 
when a significant motive for the lawyer's doing so is the 
lawyer's pecuniary gain, unless the person contacted: 

(1)  is a lawyer; or 
 (2)  has a family, close personal, or prior professional 

relationship with the lawyer.
⚫ Networking within the Rules
⚫ Live Seminar Problem



Advertisements & Marketing
⚫ Model Rules 7.1, 7.2, and 7.4
⚫ Rule 7.1 No Misleading
⚫ Rule 7.2 Allows for media advertisements and 

payment for advertising services
⚫ Rule 7.4 Representations of Practice Areas
⚫ NY Ethics Opinions of Note

◦Social Media Posts - Opinion 1049 (3/2/15)
◦Online Reviews – Opinion 1052 (3/25/15)



An Example to 
“Check your State”

⚫ NY Rule 7.1 is much more inclusive than Model 
Rule re: Advertising
◦ “Prior results do not guarantee similar 
outcome”

◦Disclosure of “Attorney Advertising”
◦No use of trade names that imply results
◦No use of actors in commercials
◦Rules apply to online advertising as well



The “No Contact” 
Rule (Model Rule 4.2)

⚫ In representing a client, a lawyer shall not communicate 
about the subject of the representation with a person the 
lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law or a court order.

⚫ NY Additional rule: Notwithstanding the prohibitions of 
paragraph (a), and unless otherwise prohibited by law, a 
lawyer may cause a client to communicate with a 
represented person unless the represented person is not 
legally competent, and may counsel the client with respect 
to those communications, provided the lawyer gives 
reasonable advance notice to  the represented person’s 
counsel that such communications will be taking place. 



Referral Fees (Non-Lawyers)
⚫ NY Rule 7.2 (No Model Rule) 

⚫ A lawyer shall not compensate or give anything of value to a person or 
organization to recommend or obtain employment by a client, or as a reward 
for having made a recommendation resulting in employment by a client, except 
that: 

⚫ a lawyer or law firm may refer clients to a non-legal professional or non-legal 
professional service firm pursuant to a contractual relationship with such 
non-legal professional or non-legal professional service firm to provide legal and 
other professional services on a systematic and continuing basis as permitted 
by Rule 5.8, provided however that such referral shall not otherwise include any 
monetary or other tangible consideration or reward for such, or the sharing of 
legal fees.

⚫ Sharing of legal fees between attorneys is permissible, but make sure that it’s a 
true “co-counsel” type of relationship. 



Referral Services 
& Prepaid Legal

⚫ Rule 7.2 (b)(2) allows attorneys to: 

be recommended, employed or paid by, or may cooperate with one of the 
following offices or organizations that promote the use of the lawyer’s 
services or those of a partner or associate or any other affiliated lawyer, or 
request one of the following offices or organizations to recommend or 
promote the use of the lawyer’s services or those of the lawyer’s partner or 
associate, or any other affiliated lawyer as a private practitioner, if there is 
no interference with the exercise of independent professional judgment on 
behalf of the client:

◦ Legal Aid Office

◦ Military Legal Assistance Office

◦ Lawyer Referral Service



Legal Services 
Membership Programs

⚫ Legal Service Organizations with a membership system (e.g., Rocket Lawyer & 
Legal Shield) are a great tool for obtaining clients. 

⚫ Rule 7.2 has six conditions for a lawyer to participate: 
◦ The lawyer, shall have initiated or promoted such organization for the 

primary purpose of providing financial or other benefit to such lawyer; 
◦ Such organization is not operated for the purpose of procuring legal work or 

financial benefit for any lawyer as a private practitioner outside of the legal 
services program of the organization;

◦ The member or beneficiary to whom the legal services are furnished, and not 
such organization, is recognized as the client of the lawyer in the matter;

◦ The legal service plan of such organization provides appropriate relief for any 
member or beneficiary who asserts improper or inadequate representation;

◦ The lawyer does not know or have cause to know that such organization is in 
violation of applicable laws, rules of court or other legal requirements that 
govern its legal service operations;

◦ Such organization has filed with the appropriate disciplinary authority an 
annual report.



Referral Fees in the Real World
⚫ Other industries and professions give referral 

incentives
⚫ Sometimes they expect it. What do you do?

1. Explain the rule as it applies to lawyers;
2. Explain that “no amount of business is worth 

my license”
3. Call it an “exchange of good will”
4. Don’t take the referral fees on the other side 

(although you could) 



Non-Legal Services
⚫ An attorney may offer non-legal type services (e.g. consulting) without 

those activities being subject to the Rules of Professional Responsibility IF 
AND ONLY IF the client does not reasonably believe that they are being 
represented by an attorney. 

⚫ Some techniques to ensure separation: 
◦ Open a separate entity for your non-legal type service business; 
◦ Sign non-disclosure agreement(s) between your non-legal service 

client and your non-legal service company.
◦ Prominently disclaim any attorney-client relationship in any and all 

contracts between your non-legal services business and their clients. 
◦ Don’t mix your client base, unless you reasonably believe that your 

independent judgment as an attorney representing that client would be 
completely unaffected by your non-legal service relationship. 



Dealing with an 
Unrepresented Party

Model Rule 4.3: 
⚫ A lawyer shall not state or imply that the lawyer is 

disinterested. 
⚫ When the lawyer knows or reasonably should know that 

the unrepresented person misunderstands the lawyer’s role 
in the matter, the lawyer shall make reasonable efforts to 
correct the misunderstanding. 

⚫ The lawyer shall not give legal advice to an unrepresented 
person, other than the advice to secure counsel, if the 
lawyer knows or reasonably should know that the interests 
of such a person are or have a reasonable possibility of 
being in conflict with the interests of the client.



Unrepresented vs. 
Represented 

⚫ Scenario: Company X is founded by two 
partners: A and B. You are retained to represent 
A in negotiations with B. How do you handle the 
negotiations…
◦ If B is represented by Counsel?
◦ If B isn’t represented by Counsel?
◦ If B “lawyers up” during the process?



Trust Account 
Considerations: Rule 1.15

⚫ Everyone knows not to comingle funds, but there are 
other pitfalls that you need to avoid which aren’t obvious: 

⚫ Never take cash out of the escrow account (even to give 
to a client). Always use a check or wire transfer. 

⚫ You can also give your client a pre-paid debit card or 
traveler’s cheque, so long as the client gives informed 
consent. 

⚫ Keep a ledger that shows the following: Date of 
Transaction, Name of Client, Transactional Funds, Purpose 
for transaction, Source of funds, and any other necessary 
information.

⚫ When using an IOLTA (or IOLA) account, make sure that 
your escrow agreements have the clients waive interest 
as that interest belongs to the local pro bono fund.



Rule 1.16 - Firing a Client
⚫ ABA Model Rule 1.16 a lawyer shall not represent a client or, where representation has 

commenced, shall withdraw from the representation of a client if:
◦ (1) the representation will result in violation of the rules of professional conduct or 

other law;
◦ (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to 

represent the client; or
◦ (3) the lawyer is discharged.

⚫ (b) a lawyer may withdraw from representing a client if:
◦ (1) withdrawal can be accomplished without material adverse effect on the interests 

of the client;
◦ (2) the client persists in a course of action involving the lawyer's services that the 

lawyer reasonably believes is criminal or fraudulent;
◦ (3) the client has used the lawyer's services to perpetrate a crime or fraud;
◦ (4) the client insists upon taking action that the lawyer considers repugnant or with 

which the lawyer has a fundamental disagreement;
◦ (5) the client fails substantially to fulfill an obligation to the lawyer regarding the 

lawyer's services and has been given reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled;

◦ (6) the representation will result in an unreasonable financial burden on the lawyer or 
has been rendered unreasonably difficult by the client; or

◦ (7) other good cause for withdrawal exists.



Rule 1.16 (Cont.)
⚫ (c) A lawyer must comply with applicable law requiring notice to or permission 

of a tribunal when terminating a representation. When ordered to do so by a 
tribunal, a lawyer shall continue representation notwithstanding good cause for 
terminating the representation.

⚫ (d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, 
surrendering papers and property to which the client is entitled and refunding 
any advance payment of fee or expense that has not been earned or incurred. 
The lawyer may retain papers relating to the client to the extent permitted by 
other law.



Rule 2.4 – Attorney
as “third party neutral”

⚫ (a) A lawyer serves as a third-party neutral when the lawyer 
assists two or more persons who are not clients of the lawyer 
to reach a resolution of a dispute or other matter that has 
arisen between them. Service as a third-party neutral may 
include service as an arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist the parties to 
resolve the matter.

⚫ (b) A lawyer serving as a third-party neutral shall inform 
unrepresented parties that the lawyer is not representing 
them. When the lawyer knows or reasonably should know that 
a party does not understand the lawyer's role in the matter, 
the lawyer shall explain the difference between the lawyer's 
role as a third-party neutral and a lawyer's role as one who 
represents a client.



Duties to Prospective Clients 
(Rule 1.18)
⚫ Even when no client-lawyer relationship ensues, a lawyer who has learned 

information from a prospective client shall not use or reveal that 
information, except as Rule 1.9 would permit with respect to information 
of a former client. 

⚫ A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same or 
a substantially related matter if the lawyer received information from the 
prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified 
from representation under this paragraph, no lawyer in a firm with which 
that lawyer is associated may knowingly undertake or continue 
representation in such a matter, except as provided in paragraph (d).



Questions?

Todd Kulkin, Attorney at Law
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